DEVELOPER REIMBURSEMENT

ASSESSMENT AGREEMENT

STEELE STREET


THIS AGREEMENT (“Agreement”) is entered into this _____ day of __________________, 2003, by and between the CITY OF TACOMA (“City”), a first‑class city under the laws of the state of Washington, and COSTCO WHOLESALE CORPORATION, a Washington corporation, hereafter known as “Owner,” hereafter collectively referred to as the “Parties.”


WHEREAS Owner has constructed a commercial retail development on its property in the Lincoln Heights District, and


WHEREAS Owner desires in the future to further expand its development in such a manner that may increase traffic volumes within the Lincoln Heights Street Improvement Area and, pursuant to Tacoma City Ordinance No. 26984, is required, at its own expense, to make certain street improvements as a condition of expansion of its development, and


WHEREAS the street improvements required to be installed for this future development would include extension of Steele Street to 35th Street (the “Street Improvements”), and


WHEREAS the construction of such Street Improvements would benefit certain property owners who elect to develop their property, and who would be required to install or otherwise pay the costs for similar street improvements but for the prior extension of Steele Street by Owner, and


WHEREAS the construction of the extension of Steele Street would benefit the public health, safety, and welfare by improving traffic patterns and easing traffic congestion, and


WHEREAS Owner has requested that, as a condition of its election to install the Street Improvements in anticipation of future development, the City enter into an agreement, pursuant to Chapter 35.72 RCW, for the construction of such Street Improvements and providing that owners of property within an assessment reimbursement area who benefit from these Street Improvements, partially reimburse Owner for its reimbursable costs associated with the Street Improvements, and


WHEREAS the Tacoma City Council has conducted a hearing, pursuant to Resolution No. 35628, to determine whether the preliminary determination of the boundaries of the assessment reimbursement area and the preliminary assessments are in compliance with Chapter 35.72 RCW, and 


WHEREAS the Tacoma City Council, after holding a public hearing, approved and established, pursuant to Tacoma City Ordinance No. 27129, an assessment reimbursement area known as the “Lincoln Heights Assessment Reimbursement Area” and assessments intended to reimburse Owner for a proportionate share of Owner’s costs incurred in designing, constructing and installing the required Street Improvements;


NOW, THEREFORE, in consideration of the above representation and the following covenants and agreements, the Parties hereby agree as follows:


1.
Purpose.  The purpose of this Agreement is to establish the terms and conditions upon which Owner will construct Street Improvements upon City‑owned public right‑of‑way in anticipation of future development of Owner’s property for which such Street Improvements would be required to be made pursuant to Tacoma City Ordinance No. 26984, and, further, establishing the procedures for partial reimbursement to Owner by benefit property owners of Owner’s costs incurred in construction of the Street Improvements including property acquisition costs, all in conformance with Tacoma City Ordinance No. 27129.


2.
General Terms and Conditions of Construction of the Street Improvements.



2.1
Owner’s Initial Obligations.  Owner, as a condition precedent to the City’s obligations set forth in Sections 2.2 and 2.4 hereof, shall:




2.1.1
Survey.  Prepare, and deliver to the City for its review and approval, a survey of the property upon which the Street Improvements will be constructed (the “Property”).




2.1.2
Design.  Apply to the appropriate governmental authorities or third parties for, and shall diligently pursue any permit, license, permission, consent, or approval required in connection with the construction of the Street Improvements.



2.2
The City’s Initial Obligations.  The City, as a condition precedent to the Owner’s obligations set forth in Sections 2.3 and 2.5 hereof, shall:




2.2.1
Permits.  The City will cooperate reasonably with Owner in its efforts to process applications for and secure permits, licenses, permission, consents, or approvals required in connection with the construction of the Street Improvements.




2.2.2
Acquisition Costs Estimate.  Prepare an itemized estimate of the cost of acquisition of rights‑of‑way, property, easements, or other facilities or rights, including, without limitation, rights to use property, facilities, or other improvements appurtenant, related to, and/or useful in, connection with the required Street Improvements, whether by eminent domain, purchase, gift, payment of connection charges, capacity charges, or other similar charges or in any other manner (the “Acquisition Costs”).



2.3
Owner’s Additional Obligations.  Owner, as a condition precedent to the City’s obligations set forth in Section 2.4 hereof, shall:




2.3.1
Payment of Acquisition Costs.  Deposit into an escrow account or fund designated by the City, in immediately available funds, the sum total of the Acquisition Costs approved by Owner.




2.3.2
Construction Contract and Schedule.  Deliver to the City a copy of a fully executed construction contract with a General Contractor approved by the City, for the construction of the Street improvements, together with a construction schedule.  




2.3.2
Performance Security.  Provide, or cause the General Contractor to provide, to the City a performance bond (executed by a surety company authorized to do business within the state of Washington and in a form and substance reasonably acceptable to the City), guaranteeing performance by Owner of all applicable construction terms and conditions set forth in this Agreement, or such other form of performance security acceptable to the City in its reasonable discretion.



2.4
The City’s Additional Obligations.  The City, as a condition precedent to the Owner’s obligations set forth in Section 2.5 hereof, shall:




2.4.1
Property Rights.  Secure all property rights necessary for construction of the Street Improvements, including but not limited to, rights‑of‑way, property, easements, or other facilities or rights, including, without limitation, rights to use property, facilities, or other improvements appurtenant, related to, and/or useful in connection with the required improvement, whether by eminent domain, purchase, gift, payment of connection charges, capacity charges, or other similar charges or in any other manner, upon terms and conditions acceptable to Owner, including, without limitation, the cost of acquisition (the “Property Rights”).




2.4.2
Entry Rights.  Provide a right of entry to Owner for the purpose of Owner constructing the Street Improvements on the Property (the “Entry Right”).  Owner, as a condition precedent to any entry upon the Property hereby agrees to indemnify and hold harmless the City, its trustees, elected and appointed officers, agents, and employees, from and against any and all claims, demands, or causes of action of whatsoever kind or nature, and the resulting losses, costs, expenses, reasonable attorneys' fees, liabilities, damages, orders, judgments, or decrees, sustained by the City or any third party arising out of, or by reason of, or resulting from or of the acts, errors, or omissions of Owner, or its agents, independent contractors or employees related to or in any way arising out of its entry upon the Property and its construction of the Street Improvements on the Property.



2.5
Owner’s General Obligations.  




2.5.1
Performance Guarantee.  Owner warrants and guarantees that, upon acquisition of the Property Rights and issuance of the Entry Right by the City, Owner is obligated to and shall, in conformance with this Agreement, timely construct the Street Improvements upon the Property, lien free and as set forth in the approved design documents and schedule and in accordance with all applicable, state, federal, and local laws and ordinance, and shall fully pay all of the costs of construction of the Street Improvements.




2.5.2
Itemized Costs.  Upon completion of construction of the Street Improvements, Owner shall provide the City with an itemized list and description of all costs for which it is eligible for reimbursement pursuant to Chapter 35.72 RCW and Tacoma City Ordinance No. 27129.




2.5.3
Conveyance of the Street Improvements.  All Street Improvements constructed or installed upon the Property shall be conveyed to the City free and clear of any and all liens and encumbrances by instrument that is acceptable to the Parties.




2.5.4
Maintenance Security.  At the time of conveyance of the Street Improvements and acceptance thereof, Owner shall provide, or cause the General Contractor to provide, to the City a maintenance guarantee bond (executed by a surety company authorized to do business within the state of Washington, and in form and substance reasonably acceptable to the City) or such other form of maintenance security acceptable to the City in its reasonable discretion, in the amount of 10 percent of the value of the Street Improvements conveyed by Owner to the City to be in effect for a period of one year from the date of final acceptance of the Street Improvements by the City.  




2.5.5
Defective Work.  If prior to the expiration of one year after the date of acceptance of the Street Improvements, any work is found to be defective, Owner shall promptly, without cost to the City, and in accordance with written instructions issued by the Public Works Director, or his or her designee, either correct such defective work, or, if it has been rejected by the Public Works Director, or his or her designee, remove and replace it with non‑defective work.  If Owner does not promptly comply with the terms of such instructions, the City may have the defective work corrected or the rejected work removed and replaced and may enforce its rights under the maintenance guarantee bond.  All direct and indirect costs of such removal and replacement not reimbursed pursuant to said bond, including compensation for professional services, shall at the City’s option either be paid by Owner to the city and/or withheld from the developer reimbursement assessment transmittals to Owner.




2.5.6
City Not Liable Under Owner Contracts.  Owner acknowledges and agrees that the City will not be liable under any contracts to which Owner is a party pertaining to construction of the Street Improvements on the Property. 

3.
Reimbursement.  The following terms and conditions are established for reimbursing Owner for the costs of the Street Improvements, pursuant to Chapter 35.72 RCW and Tacoma City Ordinance No. 27129.



3.1
Term.  This Agreement shall be in effect for a period of 15 years beginning on the effective date of Tacoma City Ordinance No. 27129; provided, in the event that Owner is reimbursed for the full amount of the costs assessed prior to expiration of the end of the term of this Agreement, the Agreement shall terminate.



3.2
Assessments.  The assessments that are the subject of the Agreement are those developer reimbursement assessments (the “Developer Reimbursement Assessments”) that shall be levied against the property within the Lincoln Heights Assessment Reimbursement Area in accordance with Tacoma City Ordinance No. 27129.  Upon completion of construction of all Street Improvements and conveyance of such Street Improvements to the City, the Parties, for purposes of determination of the Developer Reimbursement Assessment, shall mutually agree upon and itemize all reimbursable construction and contract administration costs.  The actual amount of the Developer Reimbursement Assessment will be based upon the allowable itemized reimbursable construction and contract administration costs and expenses, that include, without limitation, the following:




3.2.1
Construction costs.





3.2.1.1  The direct cost of all of the construction or improvement authorized for the required improvement, including, without limitation:






3.2.1.1.1  roadway;






3.2.1.1.2  storm sewer;






3.2.1.1.3  streetlighting;






3.2.1.1.4  traffic signal;






3.2.1.1.5  sidewalks;






3.2.1.1.6  fencing;






3.2.1.1.7  slope grading;






3.2.1.1.8  landscaping; and






3.2.1.1.9  mitigation costs as part of property acquisition. 





3.2.1.2  Direct costs include, but are not limited to:






3.2.1.2.1 costs of necessary materials, equipment, and hardware to construct the required improvement;






3.2.1.2.2 payments made by Owner to contractors in accordance with the requirements of the contracts;






3.2.1.2.3 wages and salaries of Owner's employees performing work on the required improvement, including management and supervision costs incurred by persons working in the field (over and above any cost that Owner would incur in managing and supervising its business operations);






3.2.1.2.4  payroll taxes and insurance and Labor and Industry, unemployment, FICA medical and pension contributions applicable to the portion of the wages and salaries of Owner 's employees allocable to the required improvement, and any sales, excise, business and occupation, and other taxes paid by required improvement on materials, equipment, supplies and directly chargeable to the work on the relevant portion of the required improvement;






3.2.1.2.5  any labor force travel expenses directly chargeable to the work on the relevant portion of the required improvement;






3.2.1.2.6  costs of necessary licenses and permit fees, including Rights‑of‑Way construction permit fees and inspection fees, if any, related to the required improvement;






3.2.1.2.7  reasonable rental costs for the use of any necessary temporary facilities or special machinery, equipment, and tools used in the work on the required improvement;






3.2.1.2.8  losses, expenses, and cost of reconstructing any work destroyed or damaged, not compensated by insurance or otherwise, sustained by Owner in connection with the work, provided they have resulted from causes other than the fault or negligence of Owner; 






3.2.1.2.9  costs of removal of debris on the required improvement; and






3.2.1.2.10  necessary costs incurred on the required improvement in taking action to prevent threatened damage, injury, loss in case of an emergency affecting the safety of persons and property.




3.2.2
The cost and expense of all engineering and surveying necessary for the required improvement; 




3.2.3
The estimated cost and expense of accounting and clerical labor in connection with the required improvement; 




3.2.4
All costs of the acquisition of rights‑of‑way, property, easements, or other facilities or rights, including, without limitation, rights to use property, facilities, or other improvements appurtenant, related to, and/or useful in connection with the required improvement, whether by eminent domain, purchase, gift, payment of connection charges, capacity charges, or other similar charges or in any other manner; 




3.2.5
The cost for legal, financial, and appraisal services and any other expenses incurred in connection with such construction or improvement and in the financing thereof.



3.3
Manner of Collection.  Owner agrees that the City shall not be responsible for the collection of any Developer Reimbursement Assessments other than in the manner provided in Tacoma City Ordinance No. 27129.



3.4
Reimbursement.  The City shall, except as otherwise provided pursuant to Tacoma City Ordinance No. 27129, within 60 days of receipt and deposit, disburse to Owner such Developer Reimbursement Assessment payments collected pursuant to this Agreement.  The City’s liability for failure to collect or disburse Developer Reimbursement Assessments shall be limited to the amount of the Developer Reimbursement Assessments that are determined to be subject to collection or disbursal.  Owner understands that properties that are not developed during the term of this Agreement, or which are developed but which development would not benefit from the Street Improvements, will have no obligation to pay Developer Reimbursement Fees.  



3.5
Administrative Costs.  Prior to reimbursement to Owner, the City shall deduct and retain 5 percent of all amounts collected, to reimburse the City for its administrative costs associated with collecting the Developer Reimbursement Assessment; provided, however, such deduction shall in no event be less than $20.00 nor more than $500.00 for each applicable permit processed in accordance with Tacoma City Ordinance No. 27129.


4.
Miscellaneous.



4.1
Effective Date.  This Agreement shall be effective upon recording of a fully executed copy hereof with the Office of the Pierce County Auditor.



4.2
Captions.  The headings and captions of this Agreement are for convenience and reference only and in no way define, limit, or describe the scope or intent of this Agreement nor in any way affect this Agreement and shall be disregarded in constructing or interpreting any part of its provision.



4.3.
Construction.  All pronouns and any variations thereof shall be deemed to refer to the masculine, feminine, or neuter, singular or plural, as the identity of the Party or Parties may require.  The Parties hereby acknowledge and agree that each was properly represented by counsel and this Agreement was negotiated and drafted at arms’ length so that the judicial rule of construction to the effect that a legal document and any ambiguities contained therein shall be construed and resolved against the drafting Party shall be inapplicable in the interpretation of this Agreement.  



The provisions of this Agreement shall be construed as a whole according to their common meaning, except where specifically defined herein, not strictly for or against any Party and consistent with the provisions contained herein in order to achieve the objectives and purposes of this Agreement.  



4.4.
Entire Agreement.  This Agreement and any collateral instruments referenced herein contain the entire Agreement between the Parties hereto as to the subject matter hereof and supersede all prior discussions and understandings between them.  Previous drafts of this Agreement, or any portions thereof, shall not be utilized in any manner by either Party, should any dispute arise as to the intent of this Agreement.



4.5
Modification of Agreement.  This Agreement may not be amended or rescinded in any manner, except by an instrument in writing signed by a duly authorized officer or representative of each Party hereto in the same manner as such Party has authorized this Agreement.  



4.6
Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of the heirs, administrators, executors, successors in interest, and assigns of each of the Parties hereto.  Any reference in this Agreement to a specifically named Party shall be deemed to apply to any successor, heir, administrator, executor, or assign of such Party who has acquired its interest, in compliance with the terms of this Agreement, or under law. 



4.7
Notices.  All notices that may be or are requested to be given, pursuant to this Agreement, shall be deemed given when personally delivered, or when deposited in the United States Mail, postage prepaid, and marked registered or certified mail, return receipt requested, and addressed to the Parties.



4.8
Incorporation by Reference.  All exhibits annexed hereto at the time of execution of this Agreement or referenced herein or in the future as contemplated herein, are hereby incorporated by reference as though fully set forth herein.



4.9
Waiver.  No waiver by any Party of any provision of this Agreement, or any breach thereof, shall be of any force or effect unless in writing by the Party granting the wavier; and no such waiver shall be construed to be a continuing waiver.  The waiver by one Party of the performance of any covenant, condition, or promise shall not invalidate this Agreement, nor shall it be considered a waiver by such Party of any other covenant, condition, or promise hereunder.  The waiver by either or both Parties of the time for performing any act shall not constitute a waiver of the time for performing any other act or an identical act required to be performed at a later time.



4.10
Severability.  If any term, provision, covenant, clause, sentence, or any other portion of the terms and conditions of this Agreement, or the application thereof, to any person or circumstances shall, to any extent, become null, void, invalid, or unenforceable, the remainder of this Agreement or the application of such term, provision, covenant, clause, sentence, or any other portion of the terms and conditions to persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be affected thereby and shall continue in force and effect to the fullest extent permitted by law, unless rights and obligations of the Parties have been materially altered or abridged by such invalidation, nullification, voiding, or enforceability.



4.11
Applicable Law; Jurisdiction.  This Agreement shall be interpreted under and pursuant to the laws of the state of Washington.  In the event any action is brought to enforce any of the provisions of this Agreement, the Parties agree to be subject to the jurisdiction in the Pierce County Superior Court for the State of Washington.  



4.12
No Joint Venture.  It is not intended by this Agreement to, and nothing contained in this Agreement shall, create any partnership, joint venture, or other arrangement between Owner and the City.  The Parties intend that the rights, obligations, and covenants in this Agreement and the collateral instruments shall be exclusively enforceable by the City and Owner, their successors, and assigns.  No term or provision of this Agreement is intended to be, or shall be, for the benefit of any person, firm, organization, or corporation not a Party hereto, and no such other person, firm, organization, or corporation shall have any right or cause of action hereunder, except as may be otherwise provided herein.



4.13
Calculation of Time.  All periods of time referred to herein shall include Saturdays, Sundays, and legal holidays in the state of Washington, except that if the last day of any period falls on any Saturday, Sunday, or legal holiday in the state of Washington, the period shall be extended to include the next day which is not a Saturday, Sunday, or legal holiday in the state of Washington.



4.14
Binding Assessments.  The assessment made touch and concern the real property, run with the land and shall be binding on the real property within the Lincoln Heights Assessment Reimbursement Area as established pursuant to Tacoma City Ordinance No. 27129.



4.15
Time of the Essence.  In all matters under this Agreement, the Parties agree that time is of the essence.


IN WITNESS WHEREOF, the Parties hereto have set forth their signatures and executed this Agreement as of the date first written above.

CITY OF TACOMA




COSTCO WHOLESALE








CORPORATION

By 






By 







James L. Walton



Name 







City Manager 



Title 






William Pugh, Director

Public Works

Steve Marcotte, Finance Director

Approved as to form:

Christopher D. Bacha

Assistant City Attorney

STATE OF WASHINGTON
)






) ss.

County of Pierce


)


On this ____ day of ___________, 2003, before the undersigned, a Notary Public in and for the state of Washington, duly commissioned and sworn, personally appeared James L. Walton, to me known to be the City Manager of the City of Tacoma, the entity that executed the foregoing instrument, and acknowledged said instrument to be the free and voluntary act and deed of said entity, for the uses and purposes therein mentioned.


WITNESS my hand and official seal hereto affixed the day and year first above written.

	[notary seal]
	
	NOTARY PUBLIC

Printed Name: 





Residing at 






My commission expires 





STATE OF WASHINGTON
)






) ss.

County of Pierce


)


On this ____ day of ___________, 2003, before the undersigned, a Notary Public in and for the state of Washington, duly commissioned and sworn, personally appeared ______________________, to me known to be the __________________ of COSTCO WHOLESALE CORPORATION, the entity that executed the foregoing instrument, and acknowledged said instrument to be the free and voluntary act and deed of said entity, for the uses and purposes therein mentioned.


WITNESS my hand and official seal hereto affixed the day and year first above written.

	[notary seal]
	
	NOTARY PUBLIC

Printed Name: 





Residing at 






My commission expires 
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